AGENDA
CARROLL COUNTY, GEORGIA
BOARD OF COMMISSIONERS SPECIAL CALLED MEETING
March 29, 2018 - 4:00 PM
1. CALL TO ORDER
2. ROLL CALL
3. INVOCATION
4. PLEDGE OF ALLEGIANCE
5. APPROVAL OF AGENDA
6. PUBLIC COMMENTS
Speakers limited to three (3) minutes each.
7. BUSINESS SESSION
7.I. MOU - Decostar Expansion
Consideration of a Memorandum of Understanding with the Carrollton Payroll
Development Authority, Decostar Industries Inc., Becknell Industrial LLC,
Carroll County, City of Carrollton and the Board of Tax Assessors of Carroll
County
-Stacey Blackmon, County Attorney
Documents:
MEMORANDUM OF UNDERSTANDING (MOU) - CARROLLTON - BECKNELL
- DECOSTAR (MAGNA)(44472524V8).PDF
7.II. Appointment - Planning And Zoning Commission
Consideration of Appointment to fill a vacancy on the Planning and Zoning
Commission for a term expiring on May 31, 2021
7.III. Update On Public Comments
-Carolyn Gray
-Deirdre Rouse
8. ADJOURNMENT

MEMORANDUM OF UNDERSTANDING
THIS MEMORANDUM OF UNDERSTANDING (this “Agreement”) is dated as of
__________________, 2018, and is entered into by and between the CARROLLTON
PAYROLL DEVELOPMENT AUTHORITY, a public body corporate and politic created and
existing under the Constitution and laws of the State of Georgia (the “Authority”), and
DECOSTAR INDUSTRIES INC., a Delaware corporation (the “Company”), in order to
evidence their agreements as the respective parties hereto. Becknell Industrial LLC, a Delaware
limited liability company (the “Owner”), Carroll County, Georgia (the “County”), the City of
Carrollton, Georgia (the “City”), and the Board of Tax Assessors of Carroll County (the “Board
of Assessors”), are each executing an Acknowledgment hereof attached to this Agreement in
order to acknowledge its agreement to the provisions hereof which are applicable to it.
The Authority has been duly created and is validly existing as an instrumentality of the
State of Georgia (the “State”) and a body corporate and politic and a public corporation pursuant
to a local amendment to the Georgia constitution, Ga. L. 1962, p. 1135, ratified by electors in the
general election in 1962, and continued by Ga. L. 1985, p. 3987, as implemented by Ga. L. 1963,
p. 3242 (the “Act”). Pursuant to the Act, the Authority is created for the purpose of developing
and promoting for the public good and the general welfare jobs and payrolls in industry,
agriculture, commerce and natural resources within the County. Pursuant to the public purposes
for which it has been created, the Authority agrees to the provision to the Owner and the
Company of the incentives described below in consideration of the Owner’s and the Company’s
agreements, as set forth below, to locate the Project (as hereinafter defined) within the borders of
the County, with attendant job creation and investment on the part of the Company and the
Owner, all of which constitutes valuable, non-cash consideration to the Authority, the County,
the City, and their citizens. All capitalized terms defined herein shall have the meanings so
provided throughout this Agreement.
1.

THE PROJECT.
1.1 The Project. As used herein, references to the “Project” include the Premises, the
Improvements and the Equipment (all defined below), as the same may exist from time to
time. The Project consists of the acquisition, construction and equipping of a
manufacturing facility to be located in the City, for operation by the Company in its
automotive parts business, all as more fully described herein.
1.1.1 Premises. The “Premises” consists of approximately 15 acres of
land located in the City (which is described in Schedule A attached hereto and by
reference made a part hereof) (the “Premises”) which is proposed to be financed
with the proceeds of the Bonds (defined below). The Premises, which are
currently owned by the Authority, shall be leased to the Owner under the terms of
a Lease Agreement (the “Lease”) to be approved by the Authority, and then shall
be subleased to and operated by the Company pursuant to a binding sublease
agreement (the “Sublease”) for a term that is equal to or greater than the term of
the Lease. The Lease shall include an option for the Owner to purchase the
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Premises for a purchase price determined in accordance with the following table,
which represents an arms’ length negotiated price (the “Purchase Price”), to be
paid by the Owner in addition to the option price described in Section 2.2, below.
Period

Purchase Price

End of Year 1 of Lease Term

$270,000

End of Year 2 of Lease Term

$240,000

End of Year 3 of Lease Terms

$210,000

End of Year 4 of Lease Term

$180,000

End of Year 5 of Lease Term

$150,000

End of Year 6 of Lease Term

$120,000

End of Year 7 of Lease Term

$90,000

End of Year 8 of Lease Term

$60,000

End of Year 9 of Lease Term

$30,000

End of Lease Term

$0

While the Lease is in effect, the Owner’s interest in the Premises will be
evidenced by the Lease. Upon exercise of the Owner’s option under the Lease,
including payment of the Purchase Price (as applicable), the Authority shall
convey title to the Premises and the Improvements to the Owner via limited
warranty deed.
1.1.2 Improvements. The “Improvements” are to consist of the
acquisition and construction of an approximately 101,000 square foot facility,
which Improvements are intended to be financed with the proceeds of the Bonds
and leased to the Owner under the Lease and then subleased to and operated by
the Company pursuant to the Sublease for a term that is equal to or greater than
the term of the Lease. The Owner shall be responsible for the design of the
Improvements. The Lease shall provide that Owner, as principal and not as agent
of the Authority, shall construct the Improvements and that title to the
Improvements shall vest in the Authority as the same are constructed. The
Improvements shall be constructed in compliance with applicable laws, including
applicable zoning laws, building codes, environmental laws and other restrictions.
The parties understand that this Agreement is not subject to the Georgia Local
Government Public Works Construction Law (the “Construction Law”), and do
not intend for it to be subject thereto. The estimated cost of construction of the
Improvements is $9,200,000.
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1.1.3 Equipment. The “Equipment” consists of items of trade fixtures,
machinery, equipment, furniture and furnishings proposed herein to be financed
with the Bonds and to be owned by the Authority and leased to the Company
under the Lease. The Lease will provide that the Company shall be responsible
for the acquisition and installation of the Equipment and for conveying the same
to the Authority from time to time by one or more bills of sale. Costs of acquiring
and installing the Equipment may be paid or reimbursed with proceeds of the
Bonds if and when the Bonds are issued. The estimated cost of acquisition and
installation of the Equipment is $3,700,000.
1.2
Excess Project Costs. Any costs of the Project that exceed the available
proceeds of the Bonds shall be paid by the Owner or the Company, and the Authority
shall have no liability therefor.
1.3
Indemnity. The Company shall reimburse the Authority or otherwise pay
on behalf of the Authority any and all reasonable expenses actually incurred by the
Authority in connection with the Project and in connection with the issuance of the
Bonds. The Company shall also indemnify, hold harmless and defend the Authority and
its members, officers, employees and authorized representatives from and against any and
all loss, liabilities and claims (including, without limitation, liens and encumbrances
resulting from acquisition, construction and installation activities by the Company) that
may arise out of or relate to: (a) any act or omission by or attributable to the Company
(including, without limitation, the acts or omissions of its vendors, contractors, agents,
employees or representatives) related to the Project; or (b) this transaction, including the
Bonds or the issuance thereof, or the ownership or operation of the Project. The
indemnity contained in this Section 1.3 shall not apply in the case of any particular
indemnitee to any claim, loss or liability which is the result of the gross negligence or
willful misconduct of such indemnitee. Said indemnity shall survive the expiration or
earlier termination of this Agreement. This indemnity may be superseded by a similar
indemnity in the Definitive Documents (defined below); otherwise it shall remain in full
force and effect, and if the Bonds are not issued and delivered, this indemnity shall
survive the termination of this Agreement.
1.4
Closing. As used herein, the “Closing” is the event at which the Bonds
are issued and the other transactions contemplated herein are consummated. References
herein to a “closing condition” are to the optional right of a party hereto, based on a
closing condition, to exercise a right provided herein in its favor and to avoid the Closing
and terminate this Agreement as provided in Section 6, below. In connection with the
issuance of the Bonds, the signatories of this Agreement and the Acknowledgments
hereto will also enter into an Economic Development Agreement (the “EDA”) to reflect
any amendments hereto agreed to prior to the Closing (or to reflect that there are no such
amendments).
1.5
Pre-Issuance Costs Relating to the Project. The Owner and the Company
shall each be permitted to conduct activities related to the planning, developing,
acquiring, constructing, equipping and carrying out of the Project prior to (as well as
after) the issuance and delivery of the Bonds. The Owner and the Company may each
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expend its own funds to pay costs of the Project prior to the issuance of the Bonds.
Contracts or other documents for the acquisition of the Premises, for the construction of
Improvements and for the purchase and installation of Equipment may be let by the
Owner and the Company, respectively, in its own name and not in the name of the
Authority. The Owner and the Company acknowledge and agree that any financial
liability of the Authority with respect thereto is limited to proceeds of the Bonds, if and
when the same are issued, and that if the Bonds are not issued, or the amount of proceeds
of the Bonds to be applied to payments under such contracts are not sufficient to fulfill
the Owner’s and the Company’s respective obligations under such contracts, the Owner
or the Company, as the case may be, is the only source of payment thereof and the Owner
or the Company, as the case may be, shall pay amounts due thereunder to the extent not
paid from proceeds of the Bonds. If the Owner or the Company elects to exercise its
rights granted in this Section, it is understood and agreed that expenditures of funds by
the Owner or the Company in connection with the Project shall be at the entire risk of the
Owner or the Company, and in the event costs are incurred by the Owner or the
Company, reimbursement by the Authority for such costs or advances can only be made
from the proceeds of the Bonds if and when the Bonds are issued.
1.6
Failure to Issue the Bonds. If for any reason the Bonds are not issued and
delivered, this Agreement shall terminate in accordance with the terms and conditions of
Section 6.1, below, and (a) the Authority shall convey to the Owner and the Company
any portion of the Project to the extent that its ownership therein, if any, was acquired by
the Authority from the Owner and the Company or with funds provided by the Owner
and the Company; (b) the Company shall pay or reimburse the Authority for all expenses
that shall have been authorized by the Owner and the Company and incurred by the
Authority with funds of the Authority in connection with the planning, developing,
acquiring, constructing, renovating, equipping, carrying out and financing of the Project;
and (c) the Owner and the Company shall be responsible for all contracts entered into by
the Owner or the Company, respectively, in connection with the Project.
1.7
Transaction Costs. The Company shall pay or reimburse any commercially
reasonable out-of-pocket expenses of the members, directors, officers, and authorized
agents of the Authority, counsel for the Authority and Bond Counsel incurred in
connection with the Project and the proposed issuance of the Bonds and shall pay counsel
for the Authority and Bond Counsel reasonable fees for legal services actually incurred
related to this Agreement and the proposed issuance of the Bonds, regardless of whether
or not the Bonds are issued (taking into account progress made, in the event the Bonds
are not issued).
2.

BOND FINANCING.
2.1
The Bonds. The Authority shall issue its economic development revenue
bonds (the “Bonds”), in one or more series, in a maximum principal amount currently
estimated at $12,900,000, as requested by the Owner and the Company (the “Maximum
Bond Amount”), to pay or to reimburse the Owner, the Company and the Authority for
costs of the Project as permitted by the Development Authorities Law. It is presently
contemplated that Bonds in an amount currently estimated at $9,200,000 shall be issued
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with respect to the financing of the Improvements for lease to the Owner and sublease to
the Company (the “Improvements Bonds”), and that Bonds in an amount currently
estimated at $3,700,000 shall be issued with respect to the financing of the Equipment for
lease to the Company (the “Equipment Bonds” and, together with the Improvements
Bonds, the “Bonds”). It shall be a closing condition in favor of the Authority that the
Sublease be entered into prior to the Closing. It is acknowledged by the parties hereto that
the Bonds do not qualify for tax-exempt status under the applicable provisions of the
Internal Revenue Code and, accordingly, it is the intention of the parties that the interest
on such Bonds shall be includable in the gross income of the holders thereof. The Owner
and the Company shall be responsible for the arrangements pertaining to the sale of the
Bonds. The Bonds may be sold to the Owner (with respect to the Improvements Bonds)
and to the Company (with respect to the Equipment Bonds) or to an affiliate of either, or
may be sold to one or more banks, insurance companies, financial institutions or
accredited investors in a private placement, or if the Bonds are secured by a letter of
credit from a bank (or branch of a bank) that is federally regulated or regulated by any
state, the Bonds may be sold in a public offering so long as the Bonds and any “separate
securities” relating to the Bonds are exempt from registration under the federal securities
laws. Each series of the Bonds shall be sold under a bond purchase agreement (the
“Bond Purchase Agreement”), to be executed by the Authority, the Owner or the
Company (as the case may be), and the original purchaser(s) or underwriter(s) of the
Bonds (the “Bond Purchaser”). Each series of the Bonds may be issued, but are not
required to be, under the terms of a trust indenture (an “Indenture”). Each series of the
Bonds may be, but are not required to be, issued as a single Bond. The Definitive
Documents may provide for each series of the Bonds to be issued in the form of a drawdown obligation providing for the Bond Purchaser to purchase all or any portion of the
Bonds from time to time in such amounts as shall be directed by the Owner or the
Company, as the case may be, and as shall be required to provide for the funding of the
costs of the Project; provided that the maximum amount of Bonds purchased from time to
time by the Bond Purchaser shall in no event exceed the maximum amount authorized by
the Authority. The terms of each series of the Bonds (principal amortization, final
maturity, interest rate(s), redemption provisions, and other terms) shall be as provided for
in the respective resolution of the Authority authorizing the issuance of such series of the
Bonds (the “Bond Resolution”) and in the respective Bond Purchase Agreement,
Indenture (if any), or combination of the foregoing, and shall be reflected in the form of
each series of the Bonds. Each series of the Bonds shall be issued and sold by the
Authority at such price and upon such terms as shall be provided in the respective Bond
Purchase Agreement.
2.2
The Lease and Definitive Documents. The proceeds of the Bonds shall be
applied by the Authority to acquire the Project for lease to the Owner and the Company,
as the case may be, pursuant to the respective Lease, providing that fee simple title to the
Improvements and the Equipment, as the case may be, shall be held by the Authority and
a leasehold interest in the Project shall be held by the Owner or the Company, as the case
may be. This structure is necessary in order to provide for the ad valorem tax savings as
more fully described in Article 3, below, and to permit certain other arrangements with
respect to the Project. At or prior to the date of issuance and delivery of the Bonds, title
to the Project shall be vested in the Authority and at Closing the Project shall be leased to
-544472524v.8

the Owner and the Company, respectively, subject to Permitted Encumbrances (defined
below), under the Lease which grants to the Owner and the Company, respectively, an
option to purchase the corresponding portion of the Project, and obligates the Authority
to convey the corresponding portion of the Project to the Owner or the Company, as the
case may be, for a nominal price ($100) when the Bonds have been retired or defeased
and when, with respect to the Lease with the Owner, the Purchase Price (as applicable)
for the Premises has been paid. As used herein, “Permitted Encumbrances” means the
liens, encumbrances and other matters specified as such in the Lease. The Owner and the
Company shall each make periodic payments (“Basic Rent”) under the respective Lease
at the times and in the amounts as are required to pay the principal of, the redemption
premium (if any), and the interest on the Bonds as the same become due and payable
(after giving credit to other amounts for such purpose). The Bond Resolution, Indenture
(if any), Lease, EDA, Bond Purchase Agreement and other related documents relating to
each series of the Bonds shall contain terms and provisions of the type generally utilized
in connection with “conduit” bond issues. Such documents shall constitute the
“Definitive Documents”. All of the Definitive Documents shall be subject to the written
approval of the Owner and the Company, as the case may be.
2.3
Preparation of Definitive Documents. The law firm of Seyfarth Shaw LLP,
Atlanta, Georgia, shall serve as Bond Counsel with respect to the issuance and delivery of
the Bonds, and shall prepare the Definitive Documents for review and comment by the
parties. The Authority and the Company shall assist in the prompt preparation by Bond
Counsel of the Definitive Documents, the Bond Resolution, and any related documents
needed to carry out the financing. Upon the issuance and delivery of the Bonds, if there is
any inconsistency between the terms of this Agreement and the terms of the Definitive
Documents, the provisions of the Definitive Documents shall control.
2.4
Other Forms of Financing. Nothing herein shall prevent the Authority, the
Owner or the Company from entering into any other mode of financing with respect to
any portion of the Project, provided that, without the prior written consent of the Owner
or the Company, respectively, the Authority shall not sell, assign, encumber, convey or
transfer the Project or any portion thereof that has been leased to either the Owner or the
Company, respectively.
3.

AD VALOREM TAX SAVINGS.
3.1
Basis for Savings. The parties to this Agreement understand and agree
that the Authority is not subject to ad valorem taxation on its interest in either the real
property or the personal property of the Project. The parties further understand and agree
that the Owner (or the Company through the Sublease) and the Company will each be
subject to ad valorem taxation on its respective leasehold interest in the Project (the
“Leasehold Interest”). Pursuant to the Constitution and laws of the State of Georgia,
which permit the Board of Assessors to agree in advance to reasonable and non-arbitrary
valuation methods, the parties (including any assignee of the Owner or the Company
pursuant to an assignment in accordance with the applicable provisions of the Lease)
desire to agree upon an appropriate, reasonable and non-arbitrary methodology for
valuation of the Owner’s and the Company's respective Leasehold Interest. The Board of
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Assessors acknowledges and attests to its familiarity with the form of the Lease, and
expressly confirms that it will discharge its official responsibility relating to the valuation
of property within the County for ad valorem tax purposes by appraising and valuing the
fair market value of the Leasehold Interest in accordance with applicable law and based
on the provisions of this Agreement. This Agreement shall be among the documents that
are judicially validated in connection with the validation of the Bonds.
In order to provide the Owner and the Company with sufficient information and
certainty upon which each can base its decision to carry out the Project, the parties agree
that it is important to set forth the methodology by which it is agreed that the respective
Leasehold Interest of the Owner and the Company in the Project will be valued for ad
valorem property tax purposes. It is expected that expenditures with respect to the
Improvements will be completed on or before December 31, 2018. Accordingly, the first
ad valorem property taxes to be paid by the Owner (or the Company through the
Sublease) or the Company to the County with respect to its Leasehold Interest in any
portion of the Project shall commence in 2019 (with respect to the capital expenditures
made with respect to the Project on or before December 31, 2018) (the “Tax
Commencement Date”).
The methodology to be utilized in establishing the ad valorem property taxes to
be paid by the Owner (or the Company through the Sublease) and the Company is as
follows. On the Tax Commencement Date, all real and personal property acquired by the
Authority during the preceding calendar year will be valued for ad valorem property tax
purposes based on the ten (10) year schedule set forth below, which has been determined
based on the precedent established by the Supreme Court of Georgia in W.C. Harris, et
al. vs. DeKalb County Board of Tax Assessors, 248 Ga. 277 (1981), and also pursuant to
O.C.G.A. § 36-80-16.1(e). The Leasehold Interest of the Owner and the Company,
respectively, in the real and personal property acquired during the preceding calendar
year and owned by the Authority will be subject to taxation by the applicable
governmental jurisdiction at the fair market value of the Leasehold Interest in that year as
determined by the Board of Assessors in accordance with this Agreement. It is agreed
that the fair market value of the Leasehold Interest of the Owner and the Company,
respectively, in such real and personal property shall change as the lease term progresses
and for any year will equal the “applicable percentage” for such year as described above
and as set forth below, multiplied by the fair market value of the fee interest of such
assets in such year. The “applicable percentage” to be applied against the fair market
value of the assets acquired during the prior calendar year will be established, beginning
with the Tax Commencement Date, for the following ten (10) year period as follows:
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First Year
Second Year
Third Year
Fourth Year
Fifth Year
Sixth Year
Seventh Year
Eighth Year
Ninth Year
Tenth Year

0%
0%
20%
30%
40%
50%
60%
70%
80%
90%

Following the tenth (10th) year after the Tax Commencement Date, the Leasehold
Interest of the Owner and the Company, respectively, in the portion of the Project
consisting of real and personal property will be subject to taxation at 100% of the fair
market value of the fee interest.
The determination of the fair market value of the Leasehold Interest in any asset
in any year following the Tax Commencement Date (prior to being reduced by the
applicable percentage) will be subject to periodic reassessment, for which the Board of
Assessors will employ its standard valuation methods based on the allocation of Project
costs as provided in this Agreement. The fair market value of the Leasehold Interest
valued thereunder, after being reduced by the applicable percentage, shall be multiplied
by 40% to determine the assessed value of each such category for such year and
thereafter multiplied by the millage rate established by the County and any applicable
municipality, to the extent the Project is located within the geographical boundaries of
such municipality, with respect to such year, to determine the ad valorem tax for such
year.
Starting with the year of the Tax Commencement Date, on an annual basis, the
Owner and the Company, respectively, shall return the property comprising the Project
for ad valorem taxation purposes in the County, and shall also deliver to the Authority
and the Board of Assessors on or before the beginning of each such year such additional
documentation and information as may be necessary in order for the Board of Assessors
to value the Project and portions thereof.
Notwithstanding the foregoing, the Owner and the Company expressly
acknowledge and agree that they shall be obligated to make an annual payment in lieu of
taxes with respect to the Carrollton Independent School System in an amount equal to
100% of normal ad valorem property taxes consisting of school taxes (including school
bonds) for a ten year period, beginning with the Tax Commencement Date. Without
limiting the generality of the foregoing, the Lease will set forth an obligation that the
Owner (or the Company through the Sublease) and the Company shall make such annual
payments in lieu of taxes with respect to the Carrollton Independent School System, so
long as the Lease is in effect. Such payment will be due and payable at the same time as
school taxes would ordinarily be payable in each year. It shall be the responsibility of the
Tax Commissioner of the County to bill the Company and the Owner for each such
payment when bills for normal school taxes are sent. Failure to make such payment in
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accordance with the Lease (after reasonable notice and cure period) will terminate the
Lease and result in an obligation on the part of the Company and the Owner to repurchase
the Project from the Authority and the cancellation of the Bonds.
In the event the Owner (or the Company through the Sublease) and the Company
are required in any year to pay ad valorem property taxes on their leasehold estates based
on an applicable percentage greater than the applicable percentage set forth above for
such year, the Owner (or the Company through the Sublease) and the Company shall be
entitled to credit such ad valorem property taxes against any payments in lieu of taxes
due with respect to the Carrollton Independent School System pursuant to this
Agreement.
3.2
Reversion to Normal Taxability. If the option to purchase the Project set
forth in the Lease is exercised by the Owner or the Company, as the case may be, or if the
Lease is otherwise terminated or expires, the Project will be taxable according to normal
ad valorem property taxation rules that are applicable to privately-owned property.
3.3
Board of Assessors. The provisions of this Agreement relative to the
assessment and taxability of the Project for ad valorem property tax purposes are the
obligation and responsibility of the Board of Assessors. By its Acknowledgement, the
Board of Assessors is joining in this Agreement to acknowledge that this Agreement is
consistent with applicable requirements and that the Board of Assessors intends and
agrees to classify, for taxation purposes, the Owner’s and the Company’s interest in the
Project under the respective Lease as contemplated in this Agreement. The County and
the City also acknowledge and agree to such provisions, and agree that the Board of
Assessors shall comply with the foregoing.
4.

ADDITIONAL INCENTIVES:

4.1
Freeport Exemption. The Company shall be entitled to apply to the Tax Assessors
Office of the County for annual property tax exemptions that are provided by law for eligible
inventory at the freeport levels applicable at the Project; i.e., presently 100% freeport level for
the County and the City. This incentive shall, subject to the applicable laws and regulations,
include exemptions applicable to (a) raw materials and goods in process; (b) finished goods
produced in the State for a period not exceeding 12 months from the date such property is
produced or manufactured; and (c) finished goods stored in a warehouse, dock, or wharf,
whether public or private, and which are destined for shipment to a final destination outside the
State for a period not exceeding 12 months from the date such property is stored in the State.
4.2
Permitting. The Company and the Owner shall apply for, and use its best efforts
to obtain, all permits, licenses, authorizations, and approvals required by all governmental
authorities in connection with the acquisition, construction, equipping, operation, and use of the
Project. The City shall explain and assist the Company and the Owner in the permitting process
for the Project in order to provide an expedited and efficient means for the issuance of permits. It
shall be a closing condition in favor of the Company and the Owner that, to the extent they are
obtainable by Closing, it shall have obtained all permits, licenses, authorizations, and approvals

-944472524v.8

required by all governmental authorities in connection with the acquisition, construction,
equipping, operation, and use of the Project.
4.3
Infrastructure; Utilities. Infrastructure for water, sewer, natural gas and
telecommunications are in place to the property boundary of the Premises. The Company will be
responsible for coordinating the installation, account set-up, and hook-ups to all utilities from
the point of ending. The Company’s ability to acquire governmental approvals or permits to
allow for actual delivery of adequate water, sewer facilities, natural gas, telecommunications or
electricity by acceptable providers, to obtain such utilities in quantities and at pressures which
are acceptable to the Company in its sole discretion, and shall each be a closing condition in
favor of the Company.
4.4
Georgia Tech Program. The Authority will assist the Company in coordinating
with its participation in the Georgia Tech El2 Manufacturing Extension Program Assistance
value-add LEAN production design services, provided at no cost, and valued at $10,000.
4.5
West Georgia Training Incentives. The Authority will coordinate with West
Georgia Technical College to provide ongoing customized training for specialized job
descriptions eligible for Georgia Hope Career Grants with the company, valued at $25,000.
5.

RECOUPMENT OF INCENTIVES:
5.1
Inducement.
The Owner and the Company agree to locate the
Improvements and Equipment at the Premises as contemplated herein. The Company has
assumed full responsibility for capital investment and job creation at the Project,
notwithstanding the ownership of the Improvements by the Owner, and the Company’s
responsibilities regarding capital investment and job creation shall be governed by this
Article 5. The Company’s agreement to locate the Improvements and Equipment at the
Premises is based, in part, on the incentives being provided by the Authority in
connection with the Definitive Documents and by the other public bodies signing
Acknowledgements hereof. Such incentives are being provided to induce the Company
to locate its operations at the Premises, with attendant job creation and investment on the
part of (or on behalf of) the Company, all of which constitutes valuable, non-cash
consideration to the Authority and the citizens of the County and of the State. The parties
acknowledge that the incentives provided for in this Agreement serve a public purpose
through the job creation and investment generation represented by the Improvements and
Equipment and by the Project being placed in service. The parties further acknowledge
that the cost/benefit requirements applicable to the Authority in the course of providing
such incentives dictate that some measure of recovery must be applied in the event that
the anticipated jobs and investment do not for any reason fully materialize. It is the
intention of the parties hereto that, in the event the Company shall in any year not achieve
80% of the employment goals set forth herein, as well as 80% of the capital investment
goals set forth herein (as the two shall be averaged together), then the Company shall
forego the property tax savings otherwise offered to the Company in this Agreement for
such year. The following provisions of this Agreement, together with the Schedules
attached hereto, are intended to further prescribe and define the foregoing intentions of
the parties.
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5.2
Community Jobs Goal. For the period prescribed as the Performance
Period on the Community Goals Table (“Community Goals Table”) included on the
“Community Incentives Schedule” attached as Schedule B hereto (and by reference
made a part hereof) (such period, the “Performance Period”), the Company shall have
the goal of providing, or causing to be provided, not fewer than the number of new fulltime jobs at the Project specified on the Community Goals Table as the applicable
Community Jobs Goal (the goal applicable in any particular year being the “Community
Jobs Goal” for such year). For purposes of this Agreement, the number of new “fulltime jobs” shall be defined and determined, from time to time, as provided on Schedule
B-1 attached hereto (and by reference made a part hereof). Schedule B-1 also determines
how the number of full-time jobs shall be calculated. The parties agree that new full-time
jobs at the Project provided by the Company shall be applied towards the Community
Jobs Goal for the applicable year.
5.3
Community Jobs Shortfall Percentage. If, for any year in the Performance
Period, the number of full-time jobs at the Project is less than the Community Jobs Goal
that is applicable to such year, the actual number of such full-time jobs shall be
subtracted from the applicable Community Jobs Goal to obtain the “Community Jobs
Shortfall.” The number of jobs constituting the Community Jobs Shortfall shall be
divided by the applicable Community Jobs Goal and converted to a percentage to
determine the “Community Jobs Shortfall Percentage” for such year.
5.4
Community Investment Goal. For purposes of this Agreement, the
Company shall have a “Community Investment Goal” for its investment in the Project
in each year of the Performance Period the amount for such year specified on the
Community Goals Table as the applicable Community Investment Goal (the goal
applicable in any particular year, the “Community Investment Goal”). For purposes of
the Community Investment Goal the investment at the Project shall be calculated on a
cumulative basis from January 1, 2018 to the end of each year of the Performance Period.
Schedule B-2 attached hereto (and by reference made a part hereof) provides rules that
shall apply to satisfying the Community Investment Goal.
5.5
Community Investment Shortfall Percentage. If, for any year in the
Performance Period, the cumulative amount of capital investment by the Company and
the Owner in the Project is less than the Community Investment Goal that is applicable to
such year, the actual amount of such investment shall be subtracted from the applicable
Community Investment Goal to obtain the “Community Investment Shortfall.” The
amount of investment constituting the Community Investment Shortfall shall be divided
by the applicable Community Investment Goal and converted to a percentage to
determine the “Community Investment Shortfall Percentage.”
5.6
Annual Report. The Parties acknowledge that the Improvements are
expected to be completed, and the Equipment is expected to be installed, on or before
December 31, 2018, with job creation and capital investment in the Project during the
Performance Period as provided in the Community Goals Table in Schedule B.
Accordingly, an Annual Report will be filed on or before March 1, 2019 with respect to
the project job creation and capital investment goals for calendar year 2018, and shall be
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filed on or before March 1 of each year thereafter during the Performance Period. The
Annual Report furnished to the Authority (with copies to the Board of Commissioners
and the Board of Assessors) with respect to the preceding calendar year shall include a
Community Jobs Report and a Community Investment Report, as described below. Each
Annual Report shall be in substantially the form of Schedule B-3 attached hereto (and by
reference made a part hereof), as revised for the matters being reported.
5.6.1 Community Jobs Report. The Community Jobs Report shall
contain a statement as to the full-time jobs at the Project for the immediately
preceding year (each, an “Annual Report Year”) using the methodology
provided above, and shall provide such supporting extracts from the Company’s
employment records (consistent with the privacy rights of their employees) as the
Authority shall reasonably request.
5.6.2 Community Investment Report. The Community Investment
Report shall contain a statement as to the Company’s and the Owner’s investment
in the Project for the subject Annual Report Year, using the methodology
provided above. The Company may reasonably redact such records to protect the
trade secrets of the Company.
5.6.3 Inspection Rights. No more often than once per year, and subject
to the provision of reasonable written notice relating thereto, the Authority and
their agents shall be permitted to inspect employment and investment records of
the Company, specifically related to the Project, to verify such information during
normal business hours and upon reasonable notice. The Company may
reasonably redact such records to protect the confidentiality of the Company, its
employees, investors and/or its clients.
5.6.4 Project Shortfall Percentages. The Annual Report shall calculate
any Community Jobs Shortfall Percentage and any Community Investment
Shortfall Percentage. The average of the Community Jobs Shortfall Percentage
and the Community Investment Shortfall Percentage shall be the “Project
Shortfall Percentage,” which shall also be calculated and stated in the Annual
Report.
5.7
Community Recovery Payments. If an Annual Report shows that, for the
immediately preceding Annual Report Year, there is a Project Shortfall Percentage, then
the Company, in such Annual Report, shall calculate the amount of the “Community
Recovery Payments,” and shall pay the same, all pursuant to, in accordance with and as
defined in the Community Incentives Schedule. If the Project Shortfall Percentage is
20% or less, there shall be no Community Recovery Payment due.
5.8
Failure to Make Required Payments; Failure to File Report. If the
Company fails to pay any Community Recovery Payment when due, interest shall be paid
by the Company thereon at the rate of 6% per annum from the date of the Authority
notice to the Company of a failure to make such payment until paid. If there has been a
failure to pay any Community Recovery Payment which is not cured within thirty (30)
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days following a written notice from the Authority, the Authority shall be entitled to
enforce its rights under this Article 5, and the Company shall indemnify the Authority for
all costs of enforcement, including reasonable and actual attorneys’ fees and court costs.
If the Company fails to provide to the Authority an Annual Report for any year as
required pursuant to Section 5.6 and such failure continues for thirty (30) days following a
written notice from the Authority, the Authority may exercise its inspection right under Section
5.6.3 to calculate any Project Shortfall Percentage and to determine the amount of Community
Recovery Payments, if any, due from the Company hereunder. Any such calculation and
determination so made by the Authority shall be final and binding upon the Company in the
absence of manifest error.
5.9
Delay Due to Public Authorities. Notwithstanding anything herein to the
contrary, and cumulative to the Company’s other rights herein, in the event that there is a
delay in the target dates for creation of the Community Jobs Goal or Community
Investment Goal (collectively, the “Deadlines”) caused by the Authority, the City or the
County and beyond the control of the Company, then each of the Deadlines shall be
extended to the extent of such delay.
5.10 Extension of Deadlines Not Unreasonably Withheld. Notwithstanding
anything herein to the contrary, in the event that an extension of one or more Deadlines is
needed by the Company, and the Company has shown diligence in attempting to timely
meet such Deadline, the Authority may agree to extend such Deadline, which extension
shall not be unreasonably withheld.
6.

TERMINATION OF AGREEMENT.
6.1
Delay. If, despite the good faith efforts of the parties, this Agreement and
the Acknowledgements hereto are not fully executed and the Closing has not occurred by
August 31, 2018, then the Authority or the Company may terminate this Agreement by
written notice to the other parties, without any further liability except as otherwise
expressly provided in this Agreement; provided however, that the Company shall have
the option, if it has reasonable cause for doing so, to extend the Closing date for a
reasonable period of time, but through no later than 5:00 p.m. Eastern time on December
31, 2018, by providing written notice to the Authority of the Company’s exercise of such
extension option. For such purposes, “reasonable cause” shall include, but is not
necessarily limited to, anything that would constitute an event of “force majeure” (as
defined in Schedule B). Other dates provided herein (such as dates in the Performance
Period) shall be extended consistent with such extension of the Closing date.
6.2
Approval by Governing Bodies. The binding effect of this Agreement is
contingent upon approval hereof by the Chairman or Vice Chairman of the Authority and
the Board of Directors or other authorized committee or official of the Company and the
Owner. Each party represents that it expects to obtain such approval by Closing, or that
such approval has already been obtained. In the event any other party has not obtained
such approval by such date, either the Authority or the Company may at its option, upon
giving written notice to the other party, terminate this Agreement without any further
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liability except as otherwise expressly provided in this Agreement.
6.3
General Right to Terminate. Any party shall have the right to terminate
this Agreement prior to the Closing, without any further liability except as otherwise
expressly provided in this Agreement, effective immediately upon giving written notice
to the other Party, if:
6.3.1

Any other party is in breach of this Agreement.

6.3.2 There has been commenced or threatened against the Authority or
the Company, or any Affiliate of the Company, any proceeding (a) involving any
challenge to, or seeking damages or other relief in connection with, any of the
matters that are the subjects of this Agreement, or (b) that may have the effect of
preventing, delaying, making illegal, imposing limitations or conditions on, or
otherwise interfering with, any of such matters. An uncontested validation
proceeding for the Bonds shall not be considered a proceeding within the meaning
of this Section.
6.4
The Authority’s Pre-Closing Termination Rights. The Authority shall
have the right to terminate this Agreement, without any further liability except as
otherwise expressly provided in this Agreement, effective immediately upon giving
written notice thereof to the Company, pursuant to any provision allowing it to do so
contained elsewhere in this Agreement. Without limitation, the Authority shall have the
right to terminate this Agreement, effective immediately upon giving written notice to the
Company, if, by the Closing (or if this Agreement specifies another time therefor, then by
such time) each closing condition set forth herein in favor of the Authority has not been
satisfied. If the Authority does not exercise any such right to terminate by Closing (or by
such other time specified), then such right shall be deemed waived with respect to the
subject thereof.
6.5
The Company’s Pre-Closing Termination Rights. The Company shall
have the right to terminate this Agreement at any time prior to Closing, without any
further liability except as otherwise expressly provided in this Agreement, effective
immediately upon giving written notice thereof to the Authority. Without limitation, the
Company shall have the right to terminate this Agreement, effective immediately upon
giving written notice to the Authority, if, by the Closing (or if this Agreement specifies
another time therefor, then by such time) each closing condition set forth herein in favor
of the Company, following the giving of notice and opportunity to cure as provided
herein, has not been satisfied. If the Company does not exercise any such right to
terminate by Closing (or by such other time specified), then such right shall be deemed
waived with respect to the subject thereof.
6.6
Defaults and Remedies; Termination Rights. If a party fails to perform
any obligation to be performed by such party under this Agreement prior to Closing, the
defaulting party shall be entitled to written notice of such failure from the non-defaulting
party and shall have a period of thirty (30) days from the giving of such notice to cure
such failure; provided, however, if such failure to perform is incapable of being cured
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within such thirty (30) day period, then such failure shall not constitute a default
hereunder if during such thirty (30) day period the defaulting party begins to cure such
failure and diligently pursues the cure to completion; provided, further, however, in no
event shall the cure period exceed ninety (90) days from the giving of such notice. The
non-defaulting party shall have the right to terminate this Agreement upon the expiration
of any such cure period without such default having been cured and shall be entitled to all
rights and remedies available at law or in equity.
6.7
Effect of Termination. If any party terminates this Agreement pursuant to
a right provided herein or if this Agreement expires, this Agreement shall terminate or
expire as to all parties without any further liability on the part of any party, except as may
theretofore have accrued, or except as otherwise expressly provided in this Agreement, or
shall exist as a result of any prior breach hereof.
7.

MISCELLANEOUS.
7.1
Intergovernmental Agreement. By their respective Acknowledgements at
the end hereof, the City, the County and the Board of Assessors agree to the provisions
applicable to them. The Agreement shall also constitute an intergovernmental agreement
under Georgia Constitution Art. IX, Sec. III, Para. I between and among the Authority,
the City, the County and the Board of Assessors. Such intergovernmental agreement is
subject to the 50-year term limit contained in such provision of the Georgia Constitution,
but shall expire earlier upon its complete performance.
7.2

Assignment

7.2.1 By the Authority. The Authority may not assign its rights and
obligations hereunder except to another public body of the State which has the
power to perform the Authority’s obligations hereunder and which assumes all the
Authority’s obligations hereunder either in writing or by operation of law.
7.2.2 By the Owner or the Company. All rights and benefits of the
Owner and the Company under this Agreement and the Authority’s resolution
authorizing this Agreement may be transferred and assigned by either the Owner
or the Company, in whole or in part, to any one or more individuals, corporations,
partnerships (general or limited), joint ventures, or other entities which propose to
acquire the Project in whole or in part and which are approved in writing by the
Authority, with the same effect as if such individuals, corporations, partnership,
joint ventures, or other entities were named as the Owner or the Company, as the
case may be, in this Agreement and the Authority’s resolution authorizing this
Agreement. The Authority will not unreasonably withhold, condition or delay
such approval. Unless otherwise agreed in writing by the Authority, the
assignment of the Owner’s or the Company’s rights shall not release the Owner or
the Company from its obligations for costs and indemnification and following any
such assignment, the Owner or the Company, as the case may be, and such
assignee shall be jointly and severally liable for costs and indemnification
hereunder. The Authority’s consent shall not be required for an assignment by the
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Owner or the Company to an Affiliate. As used herein, “Affiliate” means any
person or entity (as used herein “entity” includes, without limitation, any public
body) that directly, or indirectly through one or more intermediaries, controls, is
controlled by or is under common control with, the Owner or the Company,
respectively. As used herein, the term “control” of a person or entity means the
possession, directly or indirectly, of the power: (A) to vote 10% or more of the
voting securities of such person or entity (on a fully diluted basis) having ordinary
power to vote in the election of the governing body of such person or entity, or
(B) to direct or cause the direction of the management or policies of a person or
entity, whether through the ownership of voting securities, by contract or
otherwise.
7.3
Notices. Any notice required to be given by any party pursuant to this
Agreement shall be in writing and shall be deemed to have been properly given, rendered
or made only if personally delivered, or if sent by Federal Express or other comparable
commercial overnight delivery service, addressed to each other party at the addresses set
forth below (or to such other address as the Authority or the Company may designate to
each other from time to time by written notice), and shall be deemed to have been given,
rendered or made on the day so delivered or on the first business day after having been
deposited with the courier service:
If to the Authority:

Carrollton Payroll Development Authority
200 Northside Drive
Carrollton, Georgia 30117
Attention: Chairman

with a copy to:

Smith Conerly LLP
402 Newnan Street
Carrollton, Georgia 30117
Attention: Charles S. Conerly, Esq.

If to the Board
of Assessors:

Carroll County Board of Assessors
P.O. Box 338
Carrollton, Georgia 30112
Attention: Chief Appraiser

If to the Board
of Commissioners:

Carroll County Board of Commissioners
P.O. Box 338
Carrollton, Georgia 30112
Attention: Chairman

with a copy to:

Tisinger Vance PC
100 Wagon Yard Plaza
Carrollton, Georgia 30117
Attention: Stacey L. Blackmon, Esq.

If to the Company:

Decostar Industries Inc.
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c/o Magna International
750 Tower Drive
Troy, Michigan 48098
Attention: Dex Battista, Manager of
Governmental Affairs
with a copy to:

Parker Poe Adams & Bernstein LLP
1180 Peachtree Street, NE, Suite 1800
Atlanta, Georgia 30309
Attention: Ray E. Jones, Esq.

and to:

Seyfarth Shaw LLP
1075 Peachtree Street, NE – Suite 2500
Atlanta, Georgia 30309
Attention: Daniel M. McRae, Esq.

If to the Owner:

Becknell Industrial LLC
2750 East 146th Street, Suite 200
Carmel, Indiana 46033
Attention: Mark Shapland

with a copy to:

Harrington & Tock LLC
201 West Springfield Avenue, Suite 601
Champaign, Illinois 61820
Attention: Patrick Harrington, Esq.

7.4
Confidential Information. All confidential information acquired by the
Authority, the City, the County or the Board of Assessors relating to the Company, shall
be held in confidence by them, subject to their legal obligations as public bodies,
including, without limitation O.C.G.A. § 50-14-1, et seq. The Company and its advisors
shall, prior to the execution and delivery hereof, treat the contents of this Agreement as
confidential, and, without limitation, shall not disclose such contents to competing
communities or States.
7.5
No Partnership or Agency. No partnership or agency relationship between
or among the parties shall be created as a result of this Agreement.
7.6
Survival of MOU. This Agreement shall survive the Closing and the
expiration or termination of the Lease but may be modified or superseded in whole or in
part by the EDA to the extent that the EDA expressly so provide.
7.7
Governing Law; Jurisdiction and Venue. The transactions contemplated
hereunder and the validity and effect of this Agreement are exclusively governed by, and
shall be exclusively construed and enforced in accordance with, the laws of the State of
Georgia, except for the state’s conflict of law rules. The Company consents to
jurisdiction over it and to venue in the County.

-1744472524v.8

7.8
Amendments.
Any amendments, deletions, additions, changes or
corrections hereto must be in writing executed by the parties hereto.
7.9
Entire Agreement.
This Agreement, together with the Definitive
Documents, constitutes the entire agreement between the parties with respect to the
subject matter hereof.
7.10 Counterparts. This Agreement may be signed in counterparts, each of
which shall be an original and all of which together shall constitute one and the same
instrument.
7.11 No Personal Liability of Representatives of Public Bodies. No official,
member, director, officer, agent, or employee of the Authority, the City, the County or
the Board of Assessors shall have any personal liability under or relating to this
Agreement. Rather, the agreements, undertakings, representations, and warranties
contained herein are and shall be construed only as corporate agreements, undertakings,
representations, and warranties, as appropriate, of such public bodies. Without limitation,
and without implication to the contrary, all parties hereto waive and release any and all
claims against each such official, member, director, officer, agent, or employee,
personally, under or relating to this Agreement, in consideration of the entry of such
public bodies into this Agreement.
7.12 No Personal Liability of Representatives of Company. No official,
member, manager, director, officer, agent, or employee of the Company shall have any
personal liability under or relating to this Agreement. Rather, the agreements,
undertakings, representations, and warranties contained herein are and shall be construed
only as corporate agreements, undertakings, representations, and warranties, as
appropriate, of such entity. Without limitation, and without implication to the contrary,
all parties hereto waive and release any and all claims against each such official, member,
manager, director, officer, agent, or employee, personally, under or relating to this
Agreement, in consideration of the entry of such entity into this Agreement.
7.13 Authority’s Fee. The Lease for the Equipment will be between the
Company and the Authority, or between the Authority and a designee of the Company,
and the Lease for the Premises and the Improvements will be between the Owner and the
Authority, or between the Authority and a designee of the Owner. The Lease or other
documents relating to this transaction will contain provisions satisfactory to the Authority
as to indemnification of the Authority and payment of the Authority’s fee equal to 1/8th
of 1% of the authorized principal amount of the Bonds ($12,900,000). Said fee shall be
paid on the date on which the Lease is executed and delivered. The Company shall not
be obligated to pay the Authority’s fee in the event that the Authority fails to approve the
issuance of the Bonds.
7.14

Time is of the Essence. Time is of the essence for this Agreement.

[Signature Pages Follow]
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IN WITNESS WHEREOF, the parties have executed this Memorandum of
Understanding and caused it to be delivered as of the date first above written.

AUTHORITY:
CARROLLTON PAYROLL DEVELOPMENT
AUTHORITY
By:
Chairman

Attest:

__________________________
Secretary

(Authority’s Seal)
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COMPANY:
DECOSTAR INDUSTRIES INC.,
a Delaware corporation
By:
Name:
Title:

Attest:

__________________________
Title:

(Corporate Seal)
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ACKNOWLEDGED
The undersigned acknowledges this Agreement and agrees to the provisions hereof that are
applicable to it.

BECKNELL INDUSTRIES LLC,
a Delaware limited liability company
By:

[SEAL]

Name:
Title:
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ACKNOWLEDGED
The undersigned acknowledges this Agreement and agrees to the provisions hereof that are
applicable to it.

CARROLL COUNTY, GEORGIA
By:
Chairman, Board of Commissioners

Attest:
Clerk, Board of Commissioners

(SEAL)
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ACKNOWLEDGED
The undersigned acknowledges this Agreement and agrees to the provisions hereof that are
applicable to it.

CITY OF CARROLLTON, GEORGIA
By:
Mayor

Attest:
Clerk

(SEAL)
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ACKNOWLEDGED
The undersigned acknowledges this Agreement and agrees to the provisions hereof that are
applicable to it.

BOARD OF TAX ASSESSORS OF
CARROLL COUNTY
By:
Title:
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SCHEDULE A
DESCRIPTION OF THE PREMISES
See attachment. It shall be a closing condition in favor of each of the Authority and the Company
that they agree on the legal description of the Premises, and that such description be attached to
the Lease.
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SCHEDULE B
COMMUNITY INCENTIVES SCHEDULE
The recovery value (“Recovery Value”) of each of the Community Incentives provided
pursuant to the Sections of this Agreement identified below shall be as specified in the
rows of the table set forth below (the “Incentives Table”), with any payments to be made
as provided in this Community Incentives Schedule to the public bodies indicated as
follows:

1.

Incentives Table
Section
3.1

Community
Incentive
Property Tax
Savings on
Project

Recovery Value
Actual amount of ad
valorem property
taxes on Project saved
each year

Recovery
Factor
100%

Recovery Paid To
Appropriate Taxing
Authorities, Pro Rata in
Proportion to Applicable
Millage Rates

2.

In each year in which there is a Project Shortfall Percentage that is greater than 20%, the
Company shall make a payment with respect to the incentive listed in the Incentives
Table above (the “Community Recovery Payment”). The Community Recovery
Payment shall be the product of (i) the Recovery Value as so determined for each year
included in the Performance Period in which a Project Shortfall Percentage is determined
as provided in this Agreement multiplied by (ii) the Recovery Factor. The Company shall
pay the amount of the Community Recovery Payment to the appropriate public body
specified above simultaneously with its delivery of the Annual Report for the subject year
as required by this Agreement. If the Project Shortfall Percentage is 20% or less, there
shall be no Community Recovery Payment due.

3.

The jobs and investment goals applicable to the Company are set forth in the table
(“Community Goals Table”) below:
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Community Goals Table

4.

PERFORMANCE PERIOD
(INCLUDES ALL CALENDAR YEARS
SCHEDULED BELOW, AND ANY
YEAR THROUGH WHICH THE
PERFORMANCE PERIOD IS
EXTENDED)

COMMUNITY
JOBS GOAL
(CUMULATIVE)

COMMUNITY
INVESTMENT
GOAL
(CUMULATIVE)

Year Ending 12/31/2018
Year Ending 12/31/2019
Year Ending 12/31/2020
Year Ending 12/31/2021
Year Ending 12/31/2022
Year Ending 12/31/2023
Year Ending 12/31/2024
Year Ending 12/31/2025
Years 8-10 (2026-2028)

0
0
0
41
41
41
41
41
41

$0
$0
$0
$12,900,000
$12,900,000
$12,900,000
$12,900,000
$12,900,000
$12,900,000

For purposes of the Community Jobs Goal and the Community Investment Goal and
Section 6.1 of this Agreement, “force majeure” includes the following: acts of God;
strikes or other industrial disturbances; acts of public enemies; orders or restraint of any
kind of the government of the United States of America or of the State or of any of their
departments, agencies or officials, or of any civil or military authority; insurrections;
riots; landslides; earthquakes; fires; storms; droughts; floods; explosions; and any other
cause or event any unexpected event (including, without limitation, hurricane, tornado,
typhoon, flooding, lightning, blizzard and other unusually severe weather, earthquake,
avalanche, volcanic eruption, fire, strike, riot, civil disorder, insurrection, war, explosion,
unavoidable calamity or other act of God) which prevents or hinders a party from
performing its obligations under this Agreement and which act or event is (i) beyond the
reasonable control, and not arising out of the fault, of such party, and (ii) such party has
been unable to overcome such act or event by the exercise of due diligence and
reasonable efforts, skill and care, other than through unbudgeted expenditures of money.
Notwithstanding the provisions of this Agreement set forth above, the Community Jobs
Goal and the Community Investment Goal in any year are each subject to the effect of
force majeure as provided below, if the Company certifies to the Authority in writing in
the applicable Annual Report of the dates of the commencement and, if the event of force
majeure has abated, the date of the abatement, of such event of force majeure. The effect
of force majeure for such purposes shall be that for any year in which the Company is
entitled to claim, and does claim, the benefit of such provision, the Company shall be
considered in compliance with its Community Jobs Goal and Community Investment
Goal, but the Performance Period shall be extended by another year, which shall
immediately follow the force majeure year. The Company’s Community Jobs Goal and
Community Investment Goal requirements shall resume as scheduled beginning with the
extension year, and shall continue as scheduled through the same number of remaining
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years as would have applied if there had been no event of force majeure. Termination or
expiration of the Lease shall not affect such requirements hereunder, even if the
Performance Period is extended beyond such termination or expiration. The foregoing
notwithstanding, the Company may not claim the benefit of force majeure more than
twice.
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SCHEDULE B-1
RULES FOR SATISFYING THE COMMUNITY JOBS GOAL
1.

For purposes of this Agreement, the number of new “full-time jobs” shall be defined and
determined, from time to time, as provided follows:
Full-time job – means a job with no predetermined end date, with a regular work week of
35 hours or more for the entire normal year of local company operations; leased, contract,
or third party jobs will, for the purposes of the satisfaction of Community Jobs Goal, be
considered employees of the Company.

2.

The number of full-time jobs shall be calculated as provided below.
a)

The number of jobs shall be determined based on the monthly average number of
full-time employees subject to Georgia income tax withholding for the taxable
year.

b)

The monthly average number of full-time employees in a taxable year shall be
determined by the following method:
(i)

for each month of the taxable year, count the total number of full-time
employees of the business enterprise that are subject to Georgia income
tax withholding as of the last payroll period of the month or as of the
payroll period during each month used for the purpose of reports to the
Georgia Department of Labor;

(ii)

add the monthly totals of full-time employees; and

(iii)

divide the result by the number of months the business enterprise was in
operation during the taxable year. Transferred jobs and replacement jobs
may not be included in the monthly totals unless they are new to Carroll
County or are backfilled. For the purposes of this Agreement, a backfilled
employee is an employee hired by the Company to replace a transferred
employee.
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SCHEDULE B-2
RULES FOR SATISFYING THE COMMUNITY INVESTMENT GOAL
1.

Capital investments in the Improvements and Equipment by the Owner and the Company
shall be counted regardless of whether or not the property financed by such capital
investment is leased to the Owner and the Company under the Lease.

2.

Original cost, without regard to depreciation, shall be used in calculating whether the
Community Investment Goal is met, except as provided in 3, below.

3.

Transferred equipment relocated by the Company to the Project to be used as part of the
Improvements and Equipment may be counted at net book value, or, if requested and
substantiated by the Company to the Authority’s satisfaction, and approved by the
Authority, its fair market value.

4.

Machinery and equipment leased to the Company under an operating lease (even though
such property is not titled to the Authority and is not leased to the Company under the
Lease) and other machinery and equipment owned or beneficially owned by the
Company but not leased to it under the Lease, shall be counted.
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SCHEDULE B-3
FORM OF ANNUAL REPORT
[DATE]
Carrollton Payroll Development Authority
Carrollton, Georgia
Re:

Memorandum of Understanding (“MOU”) between the Carrollton Payroll
Development Authority and Decostar Industries Inc. (“Company”) regarding
the capital project located in Carroll County, Georgia (the “Project”) – 20__
Annual Report

Dear ________:
This letter shall serve as the 20___ Annual Report, as required under the MOU.
1.

Community Jobs Report

As of December 31, 20__, the total number of full-time jobs located at the Project, based
on the monthly average number of full-time jobs, was ___. We have enclosed
________________, as evidence of such job creation.
The Community Jobs Goal for 20__ was 41 jobs. The Community Jobs Shortfall for
20__ is ___ jobs. The Community Jobs Shortfall Percentage is ___% (__ ÷ __).
2.

Community Investment Report
As of December 31, 20__, the Company has invested $________ in the Project.

The Community Investment Goal for 20__ was $12,900,000. Therefore, the Community
Investment Shortfall Percentage is __%.
3.

Community Recovery Payments

The Project Shortfall Percentage for 20__ is ___% ((___% + __%) ÷ 2). [IF A
COMMUNITY RECOVERY PAYMENT IS DUE, THAT PAYMENT SHOULD BE
CALCULATED HERE BASED ON THE RECOVERY SCHEDULE IN THE MOU]
Please do not hesitate to let us know if you require any additional information.
Sincerely,
Enclosures
cc:
Carrollton, Georgia
Attention: City Manager
Carroll County, Georgia
Attention: Chairman
Carroll County Board of Tax Assessors, Georgia
Attention: Chief Appraiser
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